General Railway Services, Inc.
Employer Status Determination

This is the decision of the Railroad Retirenment Board regarding
the status of General Railway Services Inc. (GRS) as an enpl oyer
under the Railroad Retirenent and Railroad Unenpl oynent |nsurance
Acts. The following information was provided by M. Lews E
Foster, President of GCRS.

GRS was incorporated January 23, 1986, and began operations Apri
|, 1986. GRS cleans and repairs railcars; it has no other

busi ness. In 1991, 72 percent of that business was for shippers,

| ease conpani es, and other non-railroad conpani es; 28 percent of
the repair business was for railroads. GRS has two permanent shops
(al though it has used other, tenporary |locations) wth an average
of 79 enpl oyees, who are all directly or indirectly engaged in
repairing railcars. GRS sets the hours of work, furnishes tools,
equi pnent, and shop supplies and materials, and directs the
sequence in which the work is perforned. GRS is a privately held
corporation which is not affiliated with a railroad.

GRS al so perfornms mai ntenance of two steam | oconotives used by the
Norfol k Southern Railroad on a steam excursion train. This

busi ness i nvol ves ni ne enpl oyees who work in a | oconotive shop
owned by the railroad. According to a letter from M. Foster dated
August 31, 1992, the railroad provides a Master Mechani c who "does
not directly supervise the workers but acts nmuch |i ke a general
manager and [enpl oys] three (3) independent consultants who

[ provi de] the special know edge and direction to our enpl oyees.”
M. Foster states that the steamtrain operation is a seasonal
operation and in 1991 constituted 5.6 percent of GRS s gross
revenue.

Section I (a)(l) of the Railroad Retirenent Act (RRA) (45 U S.C
§ 231(a)(1)), insofar as relevant here, defines a covered enpl oyer as:

(i) any express conpany, sleeping-car conpany, and carrier by
railroad, subject to part | of the Interstate Comerce Act;

ﬁii) any conpany which is directly or indirectly owned or
control |l ed by, or under conmon control with one or nore enployers as
defined in paragraph (i) of this subdivision and which operates any
equi prent or facility or performs any service (other than trucking
service, casual service, and the casual operation of equi pnent and
facilities) in connection with the transportati on of passengers or
property by railroad * * *,



Section Igab and | (b) of the Railroad Unenpl oynent |nsurance Act
(RUA, 4 .S.C. §§ 351&@) and (b)) contain Substantially simlar
definitions, as does section 3231 of the Railroad Retirenent Tax
Act (RRTA), 26 U.S. C 231).

GRS clearly is not a carrier by rail. Further, there is no )
evi dence that GRS i s under conimon ownership wth any rail carrier
or controlled by officers or directors who control a railroad.
Therefore, GRS is not a covered enpl oyer under the Acts.

Thi s concl usion | eaves open, however, the question whether the
persons who performrailcar cleaning and repair work for GRS under
Its arrangenments with rail carriers should be considered to be
enpl oyees of those railroads rather than of GRS. Section | (b) of
the RRA and section | (d)(1) of the RU A both define a covered
enpl oyee as an individual 1n the service of an enpl oyer for
conpensation. Section | (d) of the RRA further defines an

i ndividual as "in the service of an enpl oyer" when:

(i)(A) he is subject to the continuing authority. of the
enpl oyer ' to supervise and direct the manner of rendition of
his service, or (B) he is rendering professional or technical
services and is Integrated into the staff of the enployer, or

he is rendering, on the property used in the enployer’'s
pperatlons,_personal services and rendition of which is
integrated into the enployer's operations; and

(i1) he renders such service for conpensation * * *,

Section !(e? of the RU A contains a definition of service
subst anti al K identical to the above, as do sections 3231(b) and
3231(d) of the RRTA (26 U.S.C. §§ 3231(b) and (d)).

The focus of the test under paragraph (A) is whether the

i ndi vidual performng the service is sub{ect to the control of the
service reclpient no onIY Wi th respect to the outcone of his work
but also with respect to the way he perforns such work.

GRS has permanent repair_ facilities at Suffolk, Virginia, and at
Tanpa, Florida; in addition, GRS has a nunber of tenporary repair
facilities. A sanple contract with CSXT, a rail carrier, shows
that at | east sonme work is performed on the prem ses of CSXT. The
evi dence devel oped shows that with the exception of the steam
| oconotive repair work for the Norfol k Sout hern excursion train,
GRS's work is perfornmed under the directions of GRS staff_ and
generally on GRS prem ses;  accordin Iy, the control test in
p?r%ggap (A) is not met with regar o the car repair operations
0 .

Wth regard to th cono

elo tiv operation, the control test
al so is not net. The Norfolk 'S
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Mast er Mechani ¢ and



consultants provide the special expertise needed by the nine
i ndi viduals who work on the | oconotives but do not  appear to
supervi se them

The tests set forth under paragraphs (B? and (C) go beyond the
test contai ned |n_Paragrap_ (A) and would hold an individual a
covered enployee it heis integrated into the railroad's
operations even though the control test in paragraph (A) is not
met. However, under an Eighth G rcuit decision consistently

foll owed by the Board, these tests do not apPIy to enPonees of

i ndependent contractors performng services for a railroad where
such contractors are engaged in an i ndependent trade or business.
Kel mv. Chicago, St. Paul M nneapolis and Oraha Rai |l way Conpany,
206 F. 2d 83T (8th CGr. 1953,

Thus, under Kel mthe question renalnln? to be answered i s whether
S 1s an i ndependent contractor. Courfs have faced simlar

consi derations when determ ning the independence of a contractor

for purposes of liability of a conEaEy to withhold incone taxes

under the Internal Revenue Code gz . S.C. § 3401(c)). In these

cases, the courts have noted such factors as whether the

contractor has a significant investnment in facilities and whet her

t he contractor has an opgortunltg for profit or |oss; e.%.
égaracor. Inc. v. United States, 556 F. 2d 1004 (C. C~: 77), at
; _Whether the contractor engages in a recogni zed trade;
e.g.. Lanigan Storage & Van Co. v. United States, 389 F. 2d 337
(6th G1. 1968, at 341). GRS clearly has sone investnent in plant
and equi pnrent and may suffer a loss if expenses under its
contracts exceed the agreed paynent. Mreover, GRS is in the
busi ness of providing Services to the rail industry as a whole and
to other non-rail conpanies, and GRS is an i ndependent busi ness.
Under these tests, GRS is an independent contractor; accordingly,
its enployees are not to be considered enpl oyees of the rai
carriers wth which GRS has contractual arrangenents. Kelm supra.

Accordingly, it is the determnation of a majority of the Board
%RatAfer|ce performed by enpl oyees of GRS is not covered under
e Acts.

G en L. bBower

V. M Speakman, Jr. (D ssenting
opi ni on attached)

Jerone F. Kever



Dissent of V. M. Speakman, Jr.
On the Employer Status Determination of
General Railway Services Incorporated

| agree that CGeneral Railway Services Incorporated (GRS) is not a

covered railroad enpl oyer. wever, | do no aPree with the
coverage decision wth regard to the i ndi vi dual's on the GRS
gayrol , perform ng steam | oconotive maintenance for Norfolk
out hern il road.

This work is perfor _
master nmechanic and its consultants, not under the supervision of
GRS. It would be difficult to conclude that these enployers are
not subject to be in continuing control of Norfol k Southern.

np? under the guidance of a Norfol k Southern
[

It is not relevant that this work is a small part of the operation
of GRS

We feel that the in
mai nt enance are, in
GRS.

For the reasons stated | nust respectfully dissent fromthe
maj ority opinion on this issue.
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